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DETAILED ACTION 
Claim Rejections - 35 USC §112 

Claims 1-54 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In claims 1-54, it isn't clear if the ball includes an aperture and a flat face. It 
appears that the Applicant intended to have independent claims 1 , 26 and 43 recite that 
the ball could or could not include the aperture and the flat face. However, if claim 1 is 
interpreted as not having the aperture and the flat face, then claim 2 fails to further limit 
claim 1. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-8, 26-32, 46 and 56-57 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Slade (http://www .lonet.neMslade/chinball.thm) in view of Leason 
776, along with Moriyama. 

Slade teaches the pressing and rolling of an iron freestanding Chinese Health 
Ball with a diameter of 1 .75 inches against the underside surface of the foot and a rigid 
surface. Slade doesn't disclose the application of a therapeutic hot or cold treatment 
and weight dimensions. Leason teaches the heating of a steel massage ball 36 by 
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heater 120 (col. 4, lines 54-55). Since the claimed massage ball is made of steel, it 
appears that the massage ball 36 falls within the realm of 6 to 24 ounces because it is 
within the claimed range of the diameter of the ball. Steel was selected by Leason as 
the material of composition for its heat absorbing and retaining ability (col. 4, lines 62- 
65) and wouldn't deform during the massage. It would have been obvious to one 
provide the massage ball disclosed by Slade with a steel composition and a heating 
element as taught by Leason in order to provide an effective heated massage to the 
underside of a user's foot. It would have also been obvious to one having ordinary skill 
in the art at the time that the invention was made to provide the massage ball disclosed 
by Slade and taught by Leason with a means to provide therapeutic cold massaging as 
taught by Moriyama to provide cold thermal stimulation to the underside of the user's 
foot. 

Regarding claim 3, Leason teaches a heater 120 that can be adjusted to provide a 
range of temperatures which would include 115 degrees Fahrenheit or a temperature 
between 65 to 75 degrees Fahrenheit. The therapeutic cold device as taught by 
Moriyama would provide a cold temperature of 55 degrees Fahrenheit or between 65 to 
75 degrees Fahrenheit. Regarding claim 4, Leason teaches a warm temperature of at 
least 95 degrees and Moriyama teaches a cold temperature no greater than 70 degrees 
Fahrenheit. Regarding claim 5, Slade provides a teaching that the Chinese Health Ball 
is a smooth metal. Regarding claim 6, Slade provides a teaching that the Chinese 
Health Balls are 1.75 inches in diameter. Since the ball disclosed by Slade and taught 
Leason is composed of steel, it appears that the ball must weigh between 12 and 14 
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ounces because it made of the same material disclosed in the claims of the present 
invention. Regarding claims 7-8, Leason teaches a massage ball made of stainless 
steel. It is common knowledge that stainless steel as taught by Leason could be one of 
the steels recited in claims 7-8. 

Claims 9-16, 20-21, 44-45 and 58-59 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over the references as applied to claims above, and further in view 
of Mencher-Aliazzo. 

Mencher-Aliazzo teaches in figure 1 a massaging ball 10 having between 1 to 50 
apertures 1 1 , one aperture 1 1 , that runs through the diameter of the ball and the ball 
contains between two to six apertures 11. It would have been obvious to one having 
ordinary skill in the art at the time that the invention was made that the ball disclosed by 
Slade and taught by Leason could be fabricated with apertures as taught by Mencher- 
Aliazzo in order to allow heated water to pass completely through the ball. The 
diameter of the aperture being between 1/16 and % or V* and 1 /4 inches are; a design 
choices. The aperture intersecting each other is a design choice. The ball having three 
apertures running through the diameter of the ball, wherein the apertures run through X- 
, Y- and Z axes is design choice. The diameter of the aperture being 3/8 inches is a 
design choice. The metal ball disclosed by Slade can be anodized, polished and 
magnetized. 

Claims 17-18 and 60 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over the references as applied to claims above, and further in view of Nesbitt. 
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Nesbitt teaches in figure 1 a ball 1o made of aluminum. It would have been 
obvious to one having ordinary skill in the art at the time that the invention was made 
that the ball disclosed by Slade and taught by Leason could be fabricated of aluminum 
as taught by Nesbitt because aluminum is a material that can be heated or cooled to 
provide a massaging therapeutic effect. The types of aluminum used in claims 17-18 
and 60 are design choices. 

Claims 22-25 and 51-54 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the references as applied to claims above, and further in view of 
Burnham. 

Burnham teaches in figure 3 a massage ball comprising a flat face 54 that is 
circular and has an aperture 56 therein. It would have been obvious to one having 
ordinary skill in the art at the time that the invention was made that the flat face as 
taught by Burnham could be incorporated into the ball disclosed by Slade and taught by 
Leason in order to use the flat sides to massage the foot. The diameter of the flat face 
being between 1/16 to 3/8 inches, the diameter of the flat face being about 1/8 inches 
and the flat face being at least % inches in length are design choices. 

Claims 33-40 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the references as applied to claims above, and further in view of Mencher-Aliazzo 
Mencher-Aliazzo teaches in figure 1 a massaging ball 10 having between 1 to 50 
apertures 1 1 , one aperture 1 1 , that runs through the diameter of the ball and the ball 
contains between two to six apertures 11. It would, have been obvious to one having 
ordinary skill in the art at the time that the invention was made that the ball disclosed by 
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Slade and taught by Leason could be fabricated with apertures as taught by Mencher- 
Aliazzo in order to allow heated water to pass completely through the ball. The 
diameter of the aperture being between 1/16 and % or % and Vz inches are a design 
choices. The aperture intersecting each other is a design choice. The ball having three 
apertures running through the diameter of the ball, wherein the apertures run through X- 
, Y- and Z axes is design choice. The diameter of the aperture being 3/8 inches is a 
design choice. The metal ball disclosed by Slade can be anodized, polished and 
magnetized. 

Claims 41-42 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the references as applied to claims above, and further in view of Nesbitt. 
Nesbitt teaches in figure 1 a ball 10 made of aluminum. It would have been obvious to 
one having ordinary skill in the art at the time that the invention was made that the ball 
disclosed by Slade and taught by Leason could be fabricated of aluminum as taught by 
Nesbitt because aluminum is a material that can be heated or cooled to provide a ! 
massaging therapeutic effect. The types of aluminum used in claims 41-42 are design 
choices. 

Claims 47-48 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the references as applied to claims above, and further in view of Kobayashi. 

Kobayashi teaches a mat comprising a fabric that provides a non-skid surface 
and magnetic properties (magnets 20). It would have been obvious to one having 
ordinary skill in the art at the time that the invention was made that the mat as taught by 
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Kobayashi could be used to prevent the ball from slipping from under the user's foot 
during the massaging process. 

Claims 49-50 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the references as applied to claims above, and further in view of Holland. 

• Holland teaches a pouch with an enclosed magnet. It would have been obvious 
to one having ordinary skill in the art at the time that the invention was made that the 
pouch as taught by Holland could be used to store the ball disclosed by Slade and 
taught by Leason. 

Allowable Subject Matter 

Claim 19 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Claims 43 and 55 are allowed. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to ! 
applicant's disclosure. No additional prior art other than the references used in this f 
rejection were cited in this office action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael Brown whose telephone number is 571-272- 
4972. The examiner can normally be reached on 5:30 am-4:00 pm Monday-Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's, 
supervisor, Patricia Bianco can be reached on 571-272-4940. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



M. Brown 
January 29, 2007 
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